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Arising out of Order-In-Original No. 298/DC/SAHANI/DIV-8/A'bad
(s) Sout.h/PMT/2022-23 dated 23.02.2023 passed by The Deputy Commissioner,

Central GST (Tech),, Ahmedabad South.

3fleasafat 3jt uat / M/s Sahani Dipak Vasnatkumar, House NO.
(a) Name and Address of the 46, Jay Ambay Nagar, Opp. Pravin Nagar,

Appellant Vasana, Ahmedabad - 380007

cfi1{cfz srta.-sn?gr siatssramar?at agsr?gr ah 7araffRa at +gr
srf@rart Rtaft srrarglerur s@awqmmar&, tarfh st2r afagtwar ?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

srzarat atgtrurska«:
Revision application to Government of India:

(1) ahsq«a green rf2fr, 1994 Rt arr sad fr aarg mgtiaa?qate etat
3r-urr # rra c@a h sias[a glerur 3aaa sfl afaa, srzaal, riar, zt=a fer,
tft ifkr, faatar, irami, £fa«f: 110001 #t #tst a@gu:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(a) mah arzflt atar faffaa mtramt fafraft 54tr gt«a
3graa graafa4trmah arzgf#fr ugqrrfRaffaa 2
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) 3T@ff graa Rt 3qra gr# h gram h ft sit qit hf2tr ft&? sittsar Rtz
mu qiRn h arm srgt,fttr qRa atawarfa sf2nfa ( 2) 1998
nrr 109 rr fa fg gzt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) htgrad gen (srfta) fatal, 2001 a fa 9 a siafa faff u in zz8 it
4fa ±, 9fa rkr 4f s2gr fa fala flm a sfapa-sr?er qizf sat RR7 tzt
7fail k tr 5fa sm2a fa sat fgy sh rr atat z qr gr hf a sia«fa mu 35-S: if
fffta #$r amat aha« a arr €tear-6at47 4fa ft4afg

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as .
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@aa car # arr sgt ti«ara ua ta sq?r zt 3aa tat=u 200/- fl <mar Rt
srz sit szl iaa<an qaara star gt at 1000/- f7Rtarr #ftst

The revision application shall be- accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

mm [ca, h{tr sqraa ta vi#atasrf ffi lj~tm a:rmr:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #4tsar«a gee@fa, 1944 t arr 35-40/35-z<iafa ..
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) sRfa 4Raa ii aarr sgar k star Rt sfa, st a aa r gca, a4a
3gr<a grca vi ata z447a nrnf@ear (fez) Rt afrr f) flea, zgaaata a mar,
ail sa, sear, f@err1, iz7alt«-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndf1oor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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(3) Rtser ? a&n?git mrmgr @tar ? at r@tameasaf #hr mar rat sf4a
~ ir ~ ~ if@u s az a ?ta ga m fen" Rm_ titi- fl ir aafc zrznf@fa s 41 cf14
ntznfelawr Rt uaf znartarc#t va sac [hatstar I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. I lacs fee of Rs.100/- for each.

(4) rlJllll~l! gr«a sf@elf4 1970nin1f@era 47 aft -1 k siai fafRa fau gar st
sraaa nr qr?gr zrznf@sf f6far n@mart #3gr ii v@la ft q4 #Ras s6 .50 frir cnT rlJ Ill l~l!

ZFf1 fCcR:C1lTr~~ I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) sat iaf@eati #Rtias# cnir mm # 3TR m ta safa far star? sit tu
[ca, e#arr3qrar grcavi iata 41 cf7 ll rfflrf~ (cn IllT\"4 fen) far, 1982 ffea
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flr gens,ht 3qraa area viata sf@Ra ntnf@2awT (fez) v# uf sf@thmt
it cndollJ.Ji4t (Demand)~~ (Penalty) cnr 10%¥ '5f1TT~~ti ~w1ifch,~¥ '5f1TT

10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#£tr3re cm sitaata ah siasfa, gfa ~trafr ftit (Duty Demanded) I

(1) is (section) llD ~~f.rmfurufu;
(2) fw:IT~~~# um<r;
(3) adz#fez farta fm 6 hazerafg

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) < s±gr # fa zfta 7f@2rawr# arr sazt grca srsrar grea at ave fa ctlRa?tair au +rg
gr«ca # 10% gram r sit szi kaa awfalR4a gt aaaw#10% garuRt st4fr2

In view of above, an appeal against this order shall lie before the Tribunal on
Payment of 10% of the duty demanded where duty or duty and penalty are in_..dis~p·i!

' 4gel i3».·,
or penalty, where penalty alone is in dispute." 1). 7,CE,•p -~ :,
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ORDER-IN-APPEAL

The present appeal has been filed by M/s Sahani Dipak Vasnatkuamr, House

No. 46, Jay Ambay Nagar, Opp Pravin Nagar, Vasana, Ahmedabad

380007(hereinafter referred as Appellant) against Order in Original No.

298/DC/Sahani/Div-8/A'bad South/PMT/2022-23 dated 22.02.2023[hereinafter

referred to as "impugned order"] passed by the Deputy Commissioner(Technical),

CGST, Div-VIII, Ahmedabad South[hereinafter referred to as "adjudicating
authority"].

c.
Rs. /

I

I
I
!
I

---------1
I

2. Briefly stated, the facts of the case are that the appellant having PAN

BXOPS0097R was found not registered under service tax department. As per

ITR/TDS data provided by the CBIC/ New Delhi as gathered from the Income Tax

Department, Show Cause Notice no. CGST/WS0804/O&A/TPD15

16)/BXOPS0097R/2020-21 dated 22.12.2020 was issued by the Assistant

Commissioner, Division-VIII, Ahmedabad South Commissionerate, wherein it was
proposed to:

} Demand of S. Tax Calculated to the Tune of Rs. 147268/- under Section
73(1) ofthe Finance Act, 1994, detailed as under:

-F.Y Higher Rate ofS. Tax Service
Value(Value of payable in
Sale of Services)

or (Total Value for

I TDS) in Rs.

-2015-16 ,1015644/ 14.5% 147268/

► Show cause as to why interest under section 75 of the Act should not be
charged;

► Show cause as to why penalty/fees under Section 771), 77(2) and 78 should
not be imposed.

3. The said SCN was adjudicated vide the impugned order confirming he
foIIowings:

> Demand and recovery of Service Tax ofRs 1,47,268/- (Rs.One Lakh Fors»

Seven Thousand Two Hundred and Sixty Eight Only) payable on the taxable
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services provided by MIs Sahani Dipak Vasantkumar during the F. Y. 2015

16, under proviso to section 73 (1) ofthe Finance Act, 1994.

► The recovery of the interest on confirmed amount at the appropriate rate

under section 75, of the Finance Act, 1994 from the due date ofpayment of

Service Tax to till the actual date ofpayment;

► Penalty under the provisions ofthe section 77(1) ofthe Finance Act, 1994,

Penalty ofRs. 10,000/- (Rs. Ten Thousand Only) under the provisions of the

section 77 (2)of the Finance Act, 1994 for failure to followed provisions of
the Finance Act 1994,

► Penalty of Rs 1,47,268/- (Rs. One Lakh. Forty Seven Thousand Iwo

Hundred and Sixty Eight Only) under section 78 ofthe Finance Act, 1994,

4. Being aggrieved with the impugned order, the appellant have filed the
present appeal on following grounds:

► That the impugned order is ex-facie bad in law and contrary to the correct
legal as also factual position.

> That the basic ground of claiming that Gross Service Income of ' Rs

10,15,644/- is subject to exemption provided in Notification No 33/2012 

Service Tax dated 20-06-2012, the Revenue Authorities has not appreciated

facts that net income earned from subject service provided is worked out at Rs

2,76,955/-after considering expenses incurred against same which is disclosed

as Income under the head "Profit & Gain from Business or Profession" filed

for subject period & same is covered by Exemption Notification No 33/2012

Service Tax dated 20-06-2012.

► That the impugned Order did not discuss about the applicability of exemption

notification No. 33/2012 - Service Tax dated 20-06-2012 as well as actual

income earned by appellant from subject service provided.

► That the learned Adjudicating Authority ought to have appreciated that the

appellant is a small service provider & value of Service provided during

subject period is much below the threshold limit of exemption contained in

Notification No 33/2012 - Service Tax dated 20-06-2012.

► That the learned Adjudicating Authority ought not to have levied any penalty

either under Section 77 or under Section 78 of Finance Act z e

ground that subject service provided by appellant is full

Exemption Notification No 33/2012- Service Tax dated
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appellant is not required to make any payment of service tax on said service

nor required to obtain Service Tax Registration;

> That the learned Adjudicating Authority ought not to have determined value

of Service Income of Rs 10,15,644/- only based on gross income of said

amount of Rs 10,15,644/- disclosed under the head Profit & gain from

Business or Profession without considering facts that net income earned from
said service is at Rs 2,76,955/-;

5. In view of the above the appellant have prayed for the following:

1. That the Hon'ble Commissioner (Appeals) quashes and set aside the
impugned order,

11. That the Hon'ble Commissioner(Appeals) passes any such and further
order deemed just, fit and proper in the interest ofJustice.

6. Ongoing through the appeal memorandum, it is noticed that the impugned

order was issued on 22/23.02.2023 and received by the appellant on 30.03.2023.

However, the present appeal, in terms of Section 85 of the Finance Act, 1994 was

filed on 05/06/2023, i.e. after a delay of 07 days from the last date of filing appeal.

The appellant have along with appeal memorandum also filed an Application

seeking condonation of delay stating that the delay in filing appeal was caused as

they were required to take temporary registration for making pre deposit payment

for fillilng appeal and hence requested to consider the prayer of the appellant in

granting the condonation for delay of only 08 days in appearing before this Ld.
Commissioner (Appeals) for justice and equity.

7. Before taking up the issue on merits, I proceed to decide the Application

filed by the appellant for seeking condonation of delay. As per Section 85 of the

Finance Act, 1994, an appeal should be filed within a period of 2 months from the

dates ofreceipt of the decision or order passed by the adjudicating authority. Under

the proviso appended to sub-section (3A) of Section 85 of the Finance Act, 1994,

the Commissioner (Appeals) is empowered to condone the delay or to allow the

filing of an appeal within a further period of one month thereafter if, he is satisfied

that the appellant was prevented by sufficient cause from presenting the appeal

within the period of two months. Considering the cause of delay given in

application as genuine, I condone the delay of 07 days and take up t ..;a;\;f_ r
decision on merits. ,~\· t

$g. . 1
,

•



7

F No. GAPPL/COM/STP/4926/2023-APPEAL

•

8. Personal Hearing in the case was held on 08.03.2024. Shri Bharat Rawal

appeared for PH on behalf of the appellant. He reiterated the contents ofthe written

submission and requested for 5 days time to submit additional submission

including CA Certificate for turnover of the period in question and previous year.

The appellant has submitted additional submission, CA certificates later on
12.03.2024.

9. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions made during hearing and the facts available on

records. The issue to be decided in the present appeal is whether the demand for

Service Tax amounting to Rs. 1,47,268/- confirmed vide the impugned order

alongwith interest and penalties is legal and proper or otherwise. The demand

pertains to the period F.Y. 2015-16.

10. I find that the appellant having PAN BXOPS0097R are not registered with

the service tax department. Upon perusal of the data received from Central Board

of Direct Taxes (CBDT) it was noticed that the appellant had earned substantial

Service Income, however they did not obtain Service Tax Registration and did not

pay Service Tax thereon. Accordingly, the were served upon the Show Cause

Notice dated 22.12.2020 which was further adjudicated by the Impugned Order

confirming the Demands/interest/penalties as proposed in the SCN on the ground

that the Appellant have failed to provide/produce the documentary proof to

substantiate the claim.

11. I find that the appellant have been given ample opportunity, following

principle of natural justice, before issuance of impugned order. I find that the

appellant vide their submission on record; have submitted that he is engaged in

carrying out Job work of painting and color works. During FY. 2015-16, sale of

service portion is Rs. 8,01,550/- out of total value of turnover ofgoods and Service

of Rs. 10,15,644/- as shown in ITR and the same is fully exempted as provided in

mega exemption Notification No. 33/2012-ST dated 20.06.2012. I find that the

appellant have also submitted CA certificates for the Service portion turnover for

the period 2014-15 & 2015-16. I find that for the F.Y. 2014-15 an
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service portion turnover is less than the exemption limit as prescribed under the

Notification 33/2012-ST dated 20.06.2012.

12. I find that the main issue to decide is as to whether the appellant is eligible

for the threshold exemption up to Rs. 10 lac as per Notification No. 33/2012 dated

20-06-2012 for the FY 2015-16 or otherwise.

12. l For ease of reference, I re-produce the relevant provision Notification No.

33/2012-Service Tax, Dated 20.06.2012, which reads as under:

Notification No. 33/2012 -Service Tax, Dated- 20th June, 2012

G.S.R. (E).- In exercise ofthepowers conferred by sub-section (I) ofsection

93 of the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said

Finance Act), and in supersession of the Government of India in the

Ministry of Finance (Department of Revenue) notification No. 6/2005

Service Tax, dated the 1st March, 2005, published in the Gazette ofIndia,

Extraordinary, Part II, Section 3, Sub-section (i), vide G.SR. number

140(E), dated the 1st March, 2005, except as respects things done or omitted

to be done before such supersession, the Central Government, being

satisfied that it is necessary in the public interest so to do, hereby exempts

taxable services of aggregate value not exceeding ten lakh rupees in any

financial year from the whole of the service tax leviable thereon under
section 66B ofthe saidFinance Act:

I 3. I find that, the appellant have submitted CA certificate as evidential proof, in

support of their claim for the income shown by them in the ITR.; they have also

submitted the CA Certificate for the service portion turnover of the preceding year

2014-15, which is crucial for the threshold exemption in the FY 2015-16. I find

that the sale of Service portion, as per CA Certificate on record, is less than the

Threshold limit for the years 2014-15 & 2015-16.

14. In view of above, it is amply clear from the document available on record

that the appellant is rightly eligible for the exemption from payment of Service Tax

in terms ofNotification 33/20 12-S.Tax dated 20.06.2012 as discussed para supra.

of the sale of service.##es e
• •CENTa,

€+,
c <
3 .
.· "'Sz

15. In view of the discussion above, I am of the considerate view that the

contention ofthe appellant finds merit as the evidences/CA certificate submitted by
the appellant clearly mention the details
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contended period below the threshold exemption limit and hence the demand

against the Appellant is not sustainable. Since the demand of service tax is not

sustainable on merits, there does not arise any question of interest or penalty in the
matter.

16. Accordingly, I set aside the impugned order passed by the adjudicating
authority and allow the appeal filed by the appellant.

I 7. 3141aairua4stare34aal41I5qi)nathfzrsranr
The appeal filed by the appellant stands disposed off in above terms.

fl c-<-l I~ci /Attested:
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To,
M/s Sahani Dipak Vasnatkuamr, House No. 46,
Jay Ambay Nagar, Opp Pravin Nagar,
Vasana, Ahmedabad-380007.
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Dated: } c;1c....March, 2024
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Copy to:
1. The Principal ChiefCommissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST and Central Excise, Ahmedabad South

The Deputy/Asstt. Commissioner, Central GST, Division-VIII, Ahmedabad

South.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication

ofOIA on websites6crane
6. PA File.
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